introduction During the past 20 years, Argentina has undergone significant economic, social, and institutional reform in the midst of structural adjustment processes, a central feature of which has been sectoral decentralization to provincial and municipal jurisdictions. In the health sector, reforms have been aimed at establishing basic benefits and directing government resources to only the most disadvantaged groups, supposedly to achieve greater levels of efficiency and quality in services and to increase user satisfaction. These goals have not been reached, however, and there are serious questions about the assumptions -ordered by the lending institutions within the Washington Consensus -upon which the transformations were built. 1 Historically, the organizational model of Argentina's health sector was defined by the administrations -whether national or provincial -and implemented by their nationwide agencies. These agencies were normally divided into three sub-sectors: 1) Public, under public administration -national, provincial, and municipal -formed by the network of free-access health care providers across the country; 2) Social Security, composed of the obras sociales, compulsory-membership health care plans for salaried workers; and 3) Private, agencies that have come into being more recently, and are composed of a complex network of commercial diagnostic institutions, clinics, and pre-pay health care systems.
A number of elements in the health care system reform and decentralization that took place in Argentina during the 1990s led to the impact on service delivery and court action that is discussed in this paper. Among these reform-related processes, for example:
Fiscal criteria were applied to the health care sector that had a detri-• mental effect on public health due to the subsequent cost-reduction policy; The sector's regulation, management, supply, and financing func-• tions were separated; Those insured through the • obras socials were now offered a supposed "freedom of choice" in selecting providers; A basic package of medical benefits was imple-• mented; There was inadequate consideration of the stra-• tegic importance of human resources that were affected by the reform; Government expenditures were reduced as cost-• recovery mechanisms were implemented through co-payment systems or "voluntary" fees; and Reforms were applied in a "gender-neutral" • fashion among both sectoral workers and users.
The need to guarantee health as a right arose in response to new disparities and inequities that were created by the health system reforms. As a result, significant judicial activism began to emerge that was linked to achieving greater guarantees in the area of health. Judicial activism, as it is discussed throughout this paper, refers to both the strategic use of the courts by organizations devoted to public interest litigation, as well as greater use of the courts by private citizens in order to direct complaints to the state or to health service companies. The concept of activism in this article also includes the greater disposition of the courts to become involved in these matters, to monitor public policies, or to create a balance in contractual relations between private individuals. 2 The novelty of the process became evident in the fact that people were able to file more health-related claims within the context of diminishing social institutions, particularly the health sector. This new increase in health-related claims contrasted with other areas, such as labor rights or social security, where an important tradition of litigation already existed. Consequently, both the Supreme Court of Justice as well as the lower courts now face a significant number of cases regarding the right to health. 3 This article presents an overview of the issues considered by the courts and analyzes the jurisprudence in Argentina. In the cases selected, we will analyze the type of conflict and the judicial response, considering the principles and criteria established by the Supreme Court of Justice, as well as the possible effects of certain court decisions regarding the rules defining the health system. We also present some of the most contentious issues examined by the courts, such as the extent of the regulatory function of the state with respect to the private suppliers, the relationship between the federal government and the provinces, and the role of the national government with regard to unequal access to health in the various jurisdictions.
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Of note, there are to date no empirical studies on the impact of these judicial decisions on sectoral policies. This analysis therefore does not contribute information on the concrete results of judicial intervention in the health system. We will, however, put forth the premise that some case law policies developed by the courts may be in conflict with the policies and rules that shape the system's operation.
guarantees around the right to health
Upon ratifying its constitution in 1853, Argentina adopted a federal, representative, republican system of government. The federal government is composed of 23 provinces, which hold all power and authority not expressly delegated to the national level, and the city of Buenos Aires, whose autonomy was recognized in the 1994 constitutional reform. Each province has its own local constitution, reserving the right to create its own local institutions and elect its governor, legislators, members of the judiciary, and other provincial officers without interference from the federal government. Most provinces also guarantee the right to health in their constitutions and have the autonomy to organize their own systems of health provision. This guarantee often implies a transfer of functions and services from the province to its municipalities.
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Unlike other social rights, the right to health had not been adequately addressed in earlier versions of the Argentine constitution. Article 14 bis, incorporated during the 1957 constitutional reform, merely implies a right to health: "The State shall grant the benefits of social security, which shall be of an integral nature and may not be waived. In particular, the laws shall establish: compulsory social insurance." 6 Thus, for the better part of Argentine history, there was no express constitutional guarantee of a right to health; its provision was linked to covering social eventualities in the context of formal, salaried labor.
However, the failure of the 1957 constitution to explicitly recognize a right to health did not hinder the development of a public health system. Universal health coverage was provided through a broad network of government-financed health care providers critical concepts and a system of obras sociales for salaried workers. This paradigm of subsidizing health care services was questioned during the 1990s in the context of the applied adjustment policies. This health coverage system was not updated despite the structural changes that took place in the labor market, where formal salaried work is no longer the prevalent model, since hiring conditions have undergone extreme changes, resulting in more flexible and less secure labor. As a result, in 2006, for example, 29.1% of salaried men and 28.6% of salaried women lacked health coverage, with noteworthy incomebased segmentation in formal or private salaried employment.
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Only within the 1994 constitutional reform was the right to health formally acknowledged. The first explicit reference is found in Article 42 of the constitution, which states that "consumers and users of goods and services have the right to the protection of their health, safety, and economic interests" 8 Clearly, this provision does not guarantee a universal right to health but rather locates protection within consumption, constituting, according to Courtis, "an updated reflection of limiting health protection to the work relationship." 9 Another means of protection achieved in the 1994 reform, and greater in scope, is found in Article 75, section 22, which grants constitutional status to 11 declarations and international human rights treaties. Specifically, as a result of Article 12 of the International Covenant on Economic, Social and Cultural Rights (ICESCR) -which defines health as "the right of everyone to the enjoyment of the highest attainable standard of physical and mental health" -the state is legally obligated to guarantee the minimal amount of economic, social, and cultural rights and cannot hide behind lack of resources to justify non-compliance. 10 In this sense, the Committee on Economic, Social and Cultural Rights (CESCR) -the body that monitors fulfillment of government obligations established in the ICESCR -has stated that "States parties have a 'core obligation to ensure the satisfaction of, at the very least, minimum essential levels of each of the rights' enunciated in the Covenant."
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This broader recognition of the right to health by means of international instruments occurred during a period of reform and structural adjustment, during which the health system itself was dismantled and the model of universalism associated with the provision of health was contested. In the case of the public sub-sector, this challenge came in the form of "selffinancing" public hospitals, through the Self-Managed Public Hospital proposal. Although this "self-financing" model was not completely implemented, it set concrete limits in terms of the provision of health and government responsibility to guarantee medical care.
The behavior of government expenditures in health was historically cyclical, having seen an increase early in the decade and stagnation since 1995. During crisis situations such as the one occurring at the end of 2001, in contexts of greater poverty and decline in coverage, the response of the health sector was to reduce spending. Consolidated government expenditure in 2000 represented 4.96% of GDP, while in 2001, it rose to 5.11%. In 2002, in the midst of a full-blown crisis, it was 4.47%, stagnating in 2006 at 4.58% of GDP.
12 During the processes that transferred health care providers and related human resources from the national to provincial level, responsibility for health care passed to the provinces, and in many cases, from there to the municipalities.
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The mechanism designated to coordinate the health system following the transfer of responsibility was the National Health Council (Consejo Federal de Salud, or Cofesa). The council is composed of the Argentine Ministry of Health and the nation's provincial health ministers, and was given the objective of integrating the system and defining substantive health sector policies. In reality, far from defining a key strategy, Cofesa has not promoted any action in the indicated direction. This is compounded by its failure to advance a new fiscal agreement to sustain the provincial and municipal health systems, which would include an adequate proportion of federal coparticipation.
In a similar vein, the crux of the reform was the deregulation of obras sociales, which removed the obligatory nature of membership in a salaried worker's obra social according to union of affiliation, allowing for "free choice" of any other entity that offered better benefits at a better price. In this way, the number of private (pre-pay) insurers grew extensively, competing for the market with the historic obras sociales. Yet coverage did not grow -on the contrary, it diminished; the reforms implemented as part of structural adjustment led both the health system and other public policy sectors to change their method of operation and thus stray from their founding objectives.
health in the courts As described, numerous factors are linked to the increase in claims filed in the courts in the effort to ensure access to treatment and medicine. These claims include demands for coverage by obras sociales and private health plans of diagnostics and specific treatments and the inclusion of cancer patients or those under HIV/AIDS treatment.
The courts have ruled on cases demanding positive government obligations -for example, access to medicine and therapeutic treatment -as well as negative obligations, such as the prohibition on arbitrary cancellation of pre-pay health contracts. The cases have been as much against the state as against private defendants, whether dealing with obras sociales or prepay health care companies. A notable characteristic of the justicialization of the right to health is the role played by the covenants and international human rights instruments by identifying a constitutionallyprotected health right in each case. Most often, however -with some important exceptions -they have been decided on a legal basis.
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The Supreme Court has determined that legislation passed by the National Congress constitutes one of the measures adopted by the state to comply with international obligations related to the right to health. Therefore, non-compliance by the national administration with its legal obligations -especially those that require access to treatment or medication -paved the way for individual or collective claims demanding the fulfillment of those obligations. The Court has stated that the federal government is the ultimate guarantor of the health system -regardless of the existence of obligations by other subjects, such as the provinces or obras sociales -and that the right to health imposes positive obligations, not only negative ones, upon the state.
The courts have also maintained that in fulfillment of obligations arising from international instruments, the state is empowered to impose obligations on private subjects -such as the obras sociales and pre-pay health care companies -in matters of health. In addition, the courts have considered the obligations of both public as well as private actors with respect to the protection of the health of children and those with disabilities. In the case of the latter, the judges decided that private providers have special obligations for care toward their clients and users, which exceed merely commercial dealings. The justification for these special obligations stems from the fundamental nature of the right to health, whose guarantee has been assumed by the private subjects and goes beyond a commercial agreement.
Despite these important advances in terms of positive and negative obligations, several issues remain unresolved. Among them, the problem of the essential nature of the right to health according to international human rights documents -that is, the obligatory nature of the right, which cannot be ignored, delayed, or altered by legislators. Since the majority of cases have been decided on a legal basis, the courts have said little on this matter. Questions also remain about the scope of the state's positive obligations in the area of health, especially with respect to the poor, who are often unable to pay for health services. 15 To that effect, both individual and collective cases directed against the national government have been precisely aimed at ensuring access to treatment.
access to medical benefits
The first case we analyze is Campodónico de Beviacqua, regarding a demand for coverage for a disabled child, in which the Court upheld an appeal and ordered the national government to continue providing medicine to a child with a disability. The government had previously decided to terminate its supply of the medication, informing the mother that the provision had been merely for "humanitarian reasons," and that its cessation did not constitute a violation of legal obligations. The Supreme Court confirmed the decision of the Tribunal and established an important precedent, indicating six points:
The right to preservation of health -included • in the right to life -has constitutional status, based on international treaties specified in the Argentine constitution.
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The scope of government obligation in the area • of provision and continuity of treatment is such that the right to health must be guaranteed with positive actions, without prejudice to the obligations of local jurisdictions, obras sociales, or prepaid health plans.
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Among the measures that must be adopted in • critical concepts order to guarantee the right to health -as outlined in the ICESCR -is the establishment of an action plan to reduce infant mortality, achieve the healthy development of children, and facilitate assistance and medical services in case of illness.
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The States parties have obligated themselves "to • the maximum of [their] available resources . . . to achieving progressively the full realization of the rights recognized" in the ICESCR.
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The ICESCR makes clear that "the federal gov-• ernment has the legal responsibility to guarantee the enforcement of the covenant" because the national government is the ultimate guarantor of the health system, regardless of its being transferred or decentralized to provinces and municipalities.
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The Convention on the Rights of the Child • includes the obligation of states to "encourage and ensure" effective access to health and rehabilitation services to minors with physical or mental impediments, to strive to see that they are not deprived of these services, and "to achieve the full realization of this right . . . to benefit from social security . . . in accordance with their national law . . . resources and the circumstances of the child and persons having responsibility for the maintenance of the child."
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In addition to the above, the doctrine set by the Court in this case indicates that "the national State has therefore assumed explicit international commitments aimed at promoting and facilitating health benefits required by minors and cannot legally free itself from those duties, under the pretext of inaction by other public or private entities, especially when they participate in the same health system and when what is at stake is the higher interest of the child, who must be protected above all other considerations by all governmental departments." 22 In other trials, the position of the Supreme Court has been similar -ruling, for example, to grant medical coverage to persons with HIV/AIDS; enforcing the extension of medical coverage for certain unforeseen situations regarding pre-pay health companies and union and state obras sociales; and granting interim relief in order to ensure access to medication and treatment in situations of extreme urgency. 23 Similarly, the lower courts have frequently decided cases of access to medical coverage in favor of the claimants. 24 The Supreme Court of Justice also ruled in favor of a class action suit involving state non-compliance with a clause of the so-called "AIDS Law," which obligates the state to provide necessary medication for treatment of HIV/AIDS. In the Asociación Benghalensis case, a coalition of NGOs sued the state to demand full compliance with a law enacted by the Congress of the Nation that guarantees the supply of medications to fight HIV/AIDS to public hospitals. 25 The Appeals Court granted the relief and the state disputed the decision. The Court confirmed the decision of the Tribunal, in agreement with the judgment of the Attorney General of the Nation, who established, followed by a majority vote of the Court, that the right to health is recognized by international human rights treaties with constitutional status. 26 As a result, the "State must not only abstain from interfering in the exercise of individual rights but has, in addition, the duty to carry out positive assistance, so that the exercise of the former does not become null and void." 27 On this basis, the Attorney General affirmed in this case that "said principles lead one to conclude that the State has the obligation to furnish the substances and medications necessary for the diagnosis and treatment of the disease." 28 The ruling has two concurring votes, which add emphasis and greater detail to the judgment of the Attorney General.
The lower courts have also ruled on the right to access to private health benefits and preventive measures. In the Viceconte case, the Tribunal of Federal Administrative Litigation considered collective relief and stated that the virtual cessation of the production of a vaccine aimed at eradicating an endemic disease constituted a violation of the right to health. 29 The plaintiff represented a population of approximately 3.5 million people potentially exposed to Argentine hemorrhagic fever. The state had previously been highly successful in treating the disease after it had assigned funds to carry out the research, tested the vaccine, ordered the production of an experimental batch from a foreign laboratory, and initiated the process of vaccinating the population. However, a series of political and administrative changes led to a halt in construction of the laboratory in which the vaccine would be produced locally. When the doses ordered from the foreign laboratory ran out, access to the vaccine ceased. The plaintiff argued that the interruption of vaccine production violated the state's obligation to prevent, treat, and control endemic and epidemic diseases, recognized in Article 12.2 c of the ICESCR. The Court of Appeals ruled in favor of the plaintiff and ordered the government to assign the budget lines and adopt measures to assure production of the vaccine. In this case, the court established a followup mechanism to ensure compliance with the ruling. Follow-up consisted of public hearings, personal appearances by the Minister of Health, the Ombuds' Office intervention, progress reports on construction of the laboratory that would produce the vaccine, subsequent scientific testing, and even annual budget commitments to ensure funds for the building maintenance and implementation of the obligations. The case demonstrated the difficulties that the tribunals faced in rendering decisions to implement public policies that have heavy budget commitments. In this case the process took approximately ten years before all the administrative steps were complete and the vaccination campaigns began.
right to health of vulnerable groups
In some cases, as in Ramos, the Supreme Court showed reluctance to consider that right-to-health violations existed. 30 In this lawsuit, a woman with eight children argued that she was unemployed, that her children could not attend school for lack of resources, that one of her daughters suffered from heart disease and needed surgery, and that there was no one she could ask for food. The plaintiff stated that her situation and that of her children constituted a violation of the social rights recognized by the Constitution and human rights treaties ratified by Argentina, and she demanded assistance from federal and provincial authorities to guarantee her right and that of her children to food, health, education, and housing. She requested a monthly subsidy to cover her basic needs, medical coverage for her daughter's cardiopathy, guarantee of her children's right to attend school, and a declaration that the behavior of the public authorities was unconstitutional and illegal.
The Court rejected the appeal. It argued that 1) the plaintiff did not demonstrate the existence of manifestly illegal and arbitrary conduct by the state, since the public authorities did not directly deny access to education or medical treatment for her children; and that 2) the claims should not have been directed to the courts but rather to the Administration. In obiter dictum considerations, the majority of the Court affirmed that it does not have the authority to evaluate general situations that go beyond its jurisdiction, nor to arbitrarily assign budget resources.
This opinion of the Court was largely inconsistent with its own previous and later decisions. Two factors might explain this inconsistency. From a technical point of view, the claim was vague: no definite legal clause was mentioned, the plaintiff superimposed several demands in the same action without properly specifying them, and she did not offer the Court criteria to detail the content of the different rights invoked. The proceeding was held shortly after the devastating social, political, and economic crisis of December 2001 -the worst such crisis in Argentina's history. Poverty rates, which had fluctuated between 15% and 17%, rose to a range of 47-60%. The Court was probably conscious of the potential cascade effect that a favorable ruling for the plaintiff would have created in such a delicate economic and political context -as much due to its possible interference in the government's political powers as the possibility of stimulating an unbearable case load.
In a recent case that addressed a different context of relief as it related to health rights, the Supreme Court considered a demand for government intervention for a group of people in a situation of exclusion and extreme poverty. In this case, Defensor del Pueblo, the Court granted interim relief measures, ordering the national government and the Chaco Province to provide drinking water and food to the Toba indigenous communities, which inhabit two departments in that province. 31 The Court granted the measure in the context of a known action brought against both bodies by the Ombuds' Office, who represented the collective rights of the affected Toba communities. In the framework of interim relief, and to determine which collective was affected, the Supreme Court requested census and registry information on the population. In addition, the Court requested data on programs of health, food and health assistance, potable water supply, fumigation and disinfection, and educational and housing services. It called the plaintiff and both governments to a public hearing at the seat of the provincial tribunal.
This precedent-setting decision, although adopted in the delimited procedural framework of interim relief (in which the Court does not advance its opinion on the possible infringement of individual and critical concepts their own objective, which must effectively assure the beneficiaries the agreed-upon and legally established coverage," since their activity is aimed at "protecting the constitutional guarantees to a person's life, health, security and integrity." The Court ordered the prepay health company to maintain the plaintiff 's health plan coverage. The Court and other lower tribunals have decided a number of similar cases. 33 Other cases addressed the constitutional validity of regulations on health matters issued by public authorities. The Supreme Court decided a case in which a civil association demanded the nullification of a Ministry of Health resolution that had reduced coverage for multiple sclerosis. In the case of Asociación de Esclerosis Múltiple de Salta, the Court confirmed the judgment on appeal that annulled the Ministry of Health's resolution excluding coverage from the Compulsory Medical Program (Programa Médico Obligatorio, or PMO) of some low-incidence and high-cost treatments related to the disease.
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The Court also concurred with the opinion of the Attorney General and decided that the challenged resolution lacked reasonableness, and affected the right to health recognized by international human rights treaties. Although the Attorney General did not expressly refer to a prohibition on regression, his interpretation of the principle of "reasonableness" came very close. Of note in this case is that despite the fact that declarations of unconstitutionality in Argentine legal tradition usually concern its impact on individuals, the fact that an NGO filed a suit representing all the members of a group of persons with multiple sclerosis in the province resulted in the entire group benefiting from the outcome of the case.
In some cases, private health service providers challenged the imposition of legal obligations in the area of health -for example, compulsory coverage for HIV/AIDS treatment. The basis for the challenge was that the right to property and contractual freedom was violated, and that the regulations were unreasonable. In the Hospital Británico case, the Supreme Court rejected those grievances and ruled that the imposition of obligations on private health service providers constituted a valid means of fulfilling international obligations assumed by the state related to the right to health. 35 In another suit, Policlínica Privada, the Court decided that a local government could not force a private hospital to keep a patient hospitalized collective social rights), demonstrated a great degree of activism by the provincial tribunal. What apparently establishes the basis for such activism is the situation of extreme poverty of the affected social group. The active role of the tribunal was reflected not only in the infrequent remedy, but also in the chosen procedure -an appearance by the federal and provincial governments at a public hearing, with the prior obligation to respond to a concrete request for information essential for evaluating the relevance of the policies implemented. At the hearing, the judges posed questions on general and specific aspects of the implementation of social policies designed for the Toba communities, and required specific actions and plans regarding the case. Without a doubt, the urgency of the situation and the precarious condition of the indigenous communities were decisive in the Court's action on the issue, going so far as to involve the federal government in matters that are -in principle -within the realm of provincial public policies.
guarantees by private providers: limits and matters pending
Another recurring matter on which the tribunals ruled concerned inclusion and exclusion of health plan coverage, especially by private entities (pre-pay health care companies and obras sociales). Some of these cases related to issues of discrimination; other cases concerned the effects of unemployment: since coverage by the obras sociales requires that an employee work in the formal sector. Unemployment breaks this legal bond and terminates medical coverage by the individual's healthcare plan or obra social.
In Etcheverry v. Omint, the Supreme Court decided that a pre-pay health company's refusal to continue health coverage when the plaintiff was diagnosed with HIV constituted a violation of the rights of the consumer and of the right to health. 32 The plaintiff was a client of a pre-pay health plan through an agreement with his employer. When he became unemployed, he requested continuation of the coverage at his own expense. When the plaintiff was diagnosed with HIV, the prepay company refused to keep him on the health plan. The Supreme Court, in agreement with the judgment of the Attorney General, established that the pre-pay health care companies "acquire a social commitment with their users that prevents them from invalidating a contract without cause, at the risk of contradicting of health policy. However, the increase in court cases appears symptomatic of a shortfall in the provision of minimal health coverage, and indicates difficulties in access to benefits granted by the social security and pre-pay systems, including specific medical treatments. In other words, the problems affect not only public benefits but also the obras sociales and pre-pay health systems.
Furthermore, segmentation of the job market related to employment flexibility during the past decade has effectively translated into a loss of minimal levels of coverage and access. In addition, the country-wide Atención Primaria en Salud (Primary Health Care) system crisis, coinciding with the global sectoral crisis, points to a severe deficit in the system.
In the context of these issues and concerns, the cases that have been discussed here could contribute toward restoring violated rights, but cannot effect a structural remedy of Argentina's health sector. The ramifications of litigation in health should not, however, be underestimated. This summary analysis reveals how the courts have recognized the existence of a right to health and to health assistance. This recognition is evident in both the enactment of the 1994 constitutional reform and in the context of the government's willingness to assume obligations with the ratification of international human rights treaties.
Recognizing the right to health as a fundamental right with a constitutional basis is a first step in assuring its jurisdictional protection. Such recognition leads to the possibility, for example, of filing interim relief proceedings and, under some circumstances, even activating the extraordinary jurisdiction of the Supreme Court of Justice of the Nation. Jurisprudence has, in addition, established that the right to health imposes both negative duties and positive obligations on the state. These duties and obligations justify the lodging of judicial actions that may either demand certain benefits of the state or may require the state to define health policies.
Strictly speaking, the organization of the health system and the very health regulations approved by the Congress and its own administrative bodies (such as the Ministry of Health in its role as the system's directive body) represent one method for fulfilling these constitutional obligations. Administrative noncompliance with these laws therefore authorizes those after the term of coverage had ended, and that the state had the obligation to place the patient in a public health institution.
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These precedents do not conclusively define the scope of the state's regulatory authority in the realm of private health service contracts. But they do assert a basic principle in designing any normative model, which is the affirmation of the state's regulatory role with respect to the activity of private health providers, and the limits on property rights when constitutionally-based social rights are at stake. In these cases, the right to health does not operate as a source of obligations of state provision of goods or services, but rather as the foundation for assigning the state a protective role in the event of abuses or arbitrary acts by private providers. This social right functions by modulating the scope of property rights of health service entrepreneurs. The Court has ratified the principle that the fundamental right to health also has a place in the relationship between private parties and that the state has the authority, and at times the duty, to intervene to balance unequal power relations in this contractual field and assure respect for the law by companies and individuals.
conclusions
One of the basic objectives of the health reforms was to achieve equity, which may be defined from various perspectives and using different political and conceptual frameworks. In the definition that most international lending organizations employ, equity refers to the guarantee of minimal levels of health and access to care for the most vulnerable groups. Evaluations carried out in Latin America, and in Argentina in particular, show that this objective is far from being reached. Both the most vulnerable groups and salaried workers, are precisely those who are most affected, with these groups demonstrating greater heterogeneity, segmentation, and employment conditions that do not ensure health care equity. 37 In contrast to Peter Lloyd-Sherlock's definition of equity, in which it is understood as the way and degree to which economic and social policies reduce differences in a population's health conditions, the health sector in Argentina is showing signs of an increasing gap. 38 The lack of reliable statistics and information represents a grave deficit in the Argentine institutional system, as there are no evaluations on the impact critical concepts authorities. In particular, they could help to address situations of pressing urgency or those in which persons are disadvantaged in accessing state services. The sum of individual claims admitted by the courts could serve as a forum for problems with public policy that required state solutions, and could heighten public awareness of health system issues. 39 However, judicial activism in individual cases could also potentially provoke distortions in the health system -for example, if the courts failed to consider the impact of their decisions on the system as a whole or the consequences of budget commitments produced by their rulings. There do not yet seem to be clear rules regarding when benefits not authorized by law or administrative authority can be judicially guaranteed due to the potential violation of the right to health.
The development of even the minimal provisions that are contained in the right to health could contribute to deciding these matters. At times, the court has ordered compliance only for the compulsory medical programs established by the administrative authority, or has granted benefits that the state itself assumed in laws or provisions (as in the case of the antiretrovirals for HIV). But the inclusion of benefits or medication not regulated by public policy, by virtue of judicial decisions in individual cases, could have a distorting effect and even widen the gaps and inequalities of the health system itself, due to the possible diversion of public resources to non-priority demands in sectors with greater access to legal resources. 40 Paradoxically, truly structural cases on access to health have yet to be brought before the Argentine courts. Such cases could elicit judicial and political responses to the obligations contained in the Constitution and human rights treaties, especially the right to equal access to health assistance and the role of federal and provincial authorities in reestablishing such equity.
The trends outlined here suggest a scenario in which institutional adjustments will likely be necessary in order for the current health system to conform to constitutional standards. The complexity of these adjustments might require not only case law interpretations but also political accords which employ legal frameworks and develop those commitments into services and policies.
In addition, the debate in bodies of popular representation will allow for setting more coherent, stable, who are harmed (either individually or collectively) to judicially demand that obligations are fulfilled.
The national government's obligation as the ultimate guarantor of the right to health has also been established independent of obligations corresponding to other public or private actors. International obligations of the state empower it to levy its own obligations regarding coverage for health treatments to non-state actors, such as obras sociales and pre-pay health care companies. According to this same principle, non-state actors within the health system -such as obras sociales and the pre-pay health care companies -have, with respect to their members or potential members, specific obligations that go beyond the merely commercial nature of the relationship, given that their activity is intended to protect a fundamental right. In this sense, constitutional jurisprudence recognizes the theory of the "horizontal effect" of fundamental rights -that is, its application to relations between private entities. Another relevant aspect of this obligation is the guarantee function exercised by the federal government concerning health benefits and services organized by the provinces. 15. This point is extremely important with respect to the focus of some policies in the sector; even more so when this was a situation that, according to Decree 578/93, would govern the public health system (Hospital Self-Management), granting public hospitals the ability to administer resources in a decentralized way. Its purpose is to identify people with coverage who recur for indigent care services in order to facilitate payment for the care received by their respective obra social, Job Risk Administrator (Administradora de riesgos del trabajo, known as ART), or pre-payment company. Strictly speaking, the strategy is part of an embryonic policy to subsidize demand, seen in some jurisdictions as programs of coverage for specific groups, which could also be legally considered as a regressive line of action with respect to the conditions of access to basic health benefits. 13. Twenty hospitals that had remained in the national sector (as a result of transfer policies that had been carried out by various administrations) were transferred to provincial jurisdictions. These transitions resulted in both gains and setbacks, transforming the equitable bases that gave birth to the public system of health care in Argentina. Currently, the provinces have jurisdiction over 65% of all public hospitals, with 69% of all beds, and the municipalities have jurisdiction over 35% of the hospitals and health providers, which represents 29% of all hospital beds (Mesa Lago [see note 1, p. 171]). In 2001, the percentage of provincial government expenditure (excluding the municipalities)
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